fidam Shea

The stipulated
protective order
and defendant’s
documents

Protecting the plaintiff's

interests during the

protective-order process

If you ave handling a produacts-liahal-
ity case, then you will undoubtedly
encounter i crossroad during discovery
in which the defendant politely indorms
voul that it is prepaned to produce docu-
MENLS PESPOsive 0 your requests, bt
firss yous meesd 1o sign a "H:Pulﬂtr\d -
tective order” A thin r.||.1't||l yoa have wo
choicess 1) take the sy road: sign the
defendant’s protective order and receive
the documents: or 2) ke the roed less
traveled: fgl for an agreement thai
besvelits your client and will not hinder
your adminisiration of the s,

Foad number one may seem like the
better option, but the chances are that
the defendant’s pmpn:ﬁl ]:.rnl:u-:l!'rw.'
oo, qu.'in;l.g:r_l b ol M-:mu':l:l“l:. aul of
comventence and couresy by the delen-
clang will, in Eact, te your hands as 10
luww the documents can be used, as well
as restrict whom you can share them with
and what mnast be done with them after
the case concludes.
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Ryan A, Casey

Chption number teo is not an casy
roel: it is @ tough fight, Yoa doonot hee
1o sign the defendant’s stipulated protec:
tive order, and, a1 the very lemst, you
shoubd negotiate terms thut are reason-
able and appropriate, I the defendant
refiises o incorporale appropriate provi-
s, then a roond of Eoeand-motion is
warranted,

Keep in mind that the burden is on
the party seeking w "protect” ithe docu-
ments to move for a protective onder. Do
not alleny the defendant to refuse o pro
duce documents until 4 protective erder
i entered. That process can drag out dis-
covery for months or more. 11 the defen.
clant will not megotiate B terms Fui a
stipulared protective order and will mo
produce documents, then file a maotion o
compel production of deanments.

It i not a proper “excuse” for the
chefendant o say 5L will it produce dioc-
uments because the |J|:'|.il1|]|‘T refuses o
sign a stipulated protective order. Whal

often happens is that i the paries are
unabde to reach an agrecment on the
termis of i socepiable stipuliated protec
tive order, then the plaingff will file a
mwtion to compel production of doeo-
vseaits, and the defendant wall fle a
meotion for protective arder.

Boeware that if you take the easy toad
and sign the defendant’s version of the
"-Ii[“ﬂillt“f] protective arder, a fow I|!i|lg‘i
will happen.

Fiost, you can expect thit the
cefendant will designate every single
clocument as being subject o the pro-
tective order, even if the documents
clearly do not meet the standard for
warranting protection, Even if your
case is dealing with a ten-year-ald
product that is outdated and incorpo-
rates no proprictary technology thi
any competitor would ever consider
l.lq_':l.lillg. WA il be sure the defendamt
will claim every document, every
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CORSLITRE] ||.|||||'|;|i||_|_ and eviery Jericen Secon, yoilL G XL thar the [1LLER
Iavwsunt shioubd e covered by the Jorrce
tective archen And, every deposition

taken than discusses a "'|:-|-r.-e'| ted” chcu-

tective order will nmpsese Unnecessary HE | |
unreasciablbe procedural obstacles in
vorar cikse Eaal i ahsonlel mesd hanve Lis
ment will alsa be covered by the piidec- deal witly, st woms will bie forced

e order, because you teok the easy macd
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will be referring to as ‘just a soft tissue injury’
throughout the course of this trial.”
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Illlu'l.'lllI Vo Gan |':A.|||'|.'I ||I| l!ll!'l‘l.'rlll-lll':
to celebrale another victooy i Ui Giegio-
i apuiest b hide doouments amd mearroew
the seope of what it produces. insimilar
other biwsuits, thereby hurting sl oon-
EET S TS

Amnel, Last, you can expei the defen
dant will file wway that stipulatecd protec.
tive order you signed sithout a hght so
thing o vouw evei |||_'._||'||' 1o relise b SIEEL il
..r||_.|||_:|||'|| e tive prdder with the sanse
b T, that ald -.II|||l|.|I-c'|'| e live
orcler will be used agminst you

ke TS ol this artscle w8 o II-I.'||I
YOI s |g.|'_r' anil (= b the |:-|II||'|, I
nrihe i PITHIERS in order 1o obiain one
favoralde o your client, one than does
et bincler youn praciice oF Iniart com-
sumers in Ehe fuduine.

The counter-offer

e st step after n CelVINg Ay
|||_'\. .|'|:|:'i1.|_'|'|_ '|:.|||||'|_ iR -|II|||.'I' IS r-'.|l| il
carefully and sedling it. Chances are tlaar
the Proaective Oircder p1|-l.'|-:l.-e'|| [EERT T
cantains @ nan-shan g Provision thiat
[EIEYICTILS YOl Fronm ehischaseng Uee infoer-
mation chamined i discovery w dhind
rat ties, niileang the mbormation in
future cases, amid requires you o obitain
sigmed conficeninility agrecments from
ARy perso, o ludling experis, whim you
share the mformation with

l |1| e ||r._ﬁ |l-\.iII|I'H. BEYVETT ]'- resirct
vour aldlity to use the mbormatson Yo
plsain durng discovery and will micke
the adminisiration of your case burden-
soanie. [ is chear that the goad o mana-
Ficiurers in |,:-||'u|||| t=|zabmlary Gases,
thomegh the wse of non-sanng prolec-
tive orcers, i to limit the plainlf s
wiiarney's phabiey to know wlar other
claims invaelving the sume or sinilan
prochcis have been made apainst the
manuficturer, and further, @ owse thai
LTI I:.||||_|'|_I|'|. g arder as @ harmer o
prevent allorneys with similar claarms
From getting discovery and deposinmns
||1-|:r|1|1| |_'r| i|| ot CEses.

By trying o force |:-|:|.|5|:|||'~-I At
nEys [0 AgTes o protective aacdiers witleoa
sharing provisksns, the manubacturers
hape to severely restrice the ability of

Prostective Order conlimues



plamnfls’ attorneys and experts Lo com-
muymnicate, gather ingeortant discovery,
and ensure that the manufaourer is
being completely muthfil with discovery,
You cannot let this happen. IF the Oider
does not include & shanng provisson, you
shoubd mot sign it and you mosi choose
|||.||;| ||-||||||_|-|;'| '.._' .I.Ill' jl:lnlrl Mews, howarveer,
i that in California the b s on your
side. The st |:u'r|i1|.|'r|: e in thi
AFEna i |'|'.-1_'.'1.l.'4.|||.'1 |'|'.-uu|'.'|.l|_|: Canmeefds Lo,
. Superior Corert (1995) 39 Cal App.dth
G (" Raywomd 7).

Rrermond was i |.II.'I'|-III1.I|-IIIiII|'|- Action
sy froom @ lockBf accident in which
thie court lssued & protective order permits
tng plannils’ cownsel to dsseminate
coqdidentinl discovery o counsel in similar
ltigation pending against defendants.
[.'-.:.-,-_mm.-.-f_ waifira, T f::lt.."|.|'||'|.-l||1 @l pp.
BEG, B0-G1), The order poovided the
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Protective Order — continued

discoverable mformation tha wis desig-
nadeed s o brule secret or other confichens-
tiz] mesearch, develnpimeni, o oo ial
mnfowrmatson cousld be disclosed upon exe-
cution of & stipulation by counsed i the
other litigation agrecing o be bogned by
the |.Il:l.I[L'l.|.i'|".' aorder, (M. af PP R0}
s order accommpdated the paebdi

interest in allang the sharmg of mfomn-

pigwn with ]irig;:u:-. i smilar ceses, as well
s the defendant's inferest 17 protecting
confidental informatson and rrsde secrets
Troemn disclosure o b« |.-|||i:-e'IiI-::-1h (. )

I rulineg, the Raymead court ana-
byzedd Crarcna 1o Feafpler (Tex, 1987) T84
SW2d 843 e ™), which fooused on
ihe benefie prowided by shanng prowa-
siond in ensuring efficeent and full
exchange of information in product lia
Biliry acrigns. The plaintills in Goe
sucd General Motors Corperation

(GMOC) for InjuTies sulfered wlwen their
1082 Bauick bawr=, imto lanes alter being
struck i the near by another vehicle, (A
at pp. 344-47.1 The plainill alleged that
e fusiel-led D was the result of a desigm
defect e Buick's fuel system, (Fd, a
p- 5441 he plainiill protested a discoy-
ory i;|1||_-| |||;|1 w-|||l||:| '|I..1l.|_- ||I|'|'|II.-I1I'IZ|. ham
fam sharing confidentizl infermataa,
including alleged trade secrets, mother
cases simmilar ter hes actssn, (fd. at P
$45-47.) GMO contendexd al wonald Ise
imjured if competiors gained access o
the mformation 18 seught o protect. (14,
at ppe. TR The 1eview ':llg CURITTL i
G hebd that the wrial courm abused s
discretion i the blanket ovder. (fidd.) In
balanced the h:Hitllll.llt' nieed of GME
b probect ds trade secrets against the
puldic pedicies favering the exchange of
Prodesctive Chitler contiinnes
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information; Le., full disclosume and effi-
cleney in the wrial system. (fiwl )

T Gameia comnrt cosmsclaeled s ois-
aussion of this e by remarking: "Ow
ol an ghancance of cattion, e real
coqurt, after determining which dogu-
ments are b trede wecrets, can requin
those wishing o share Uhe discovened
material to certify Usae they will o
release i o competilons oF elhers who
woatld exploit it for their owm comwmic
gain, Such an order would guard GMOCs
proprictary information, while promo.
ing elficiency in the trial process.”
(C=aveir, s, T 5.0 23 at p. S48

Ohhier pErsuasve aul horites sprpore-
in.!{ LI1.1|r:n|; pnwimnm imickide Kol
. Siwde Form Gl s, Ca, (M. D0Cal
156E1 ) 1539 EE.IY. 156 (" Krazezsmiti™), In
Kroszennk, the court was asked 1o maodify a
prodective omder thal requires any docu-
mmvent mierked confbdential we “he used
only for the purposes of this liigation and
naot for any ather purpose whatseever” o
allesw clisoovery 1o b used inoa soniliar sexe
dliscrimination suit agamst State Farme (fd
at p. 158} The court analyzed the issee in
reference 1o the principles applicd by the
Caort of .-"||h]:u,'.all, Bl Carcuit in [JI:rull'lfr'
f-."-_ﬁm'.ug f:.':ll.ull'm:l.l_'l' n {oder (Oth Cie 1964)
52 Eod 260 i"l'.h'_:rlulﬁrr‘!l.. W Antirrsl

Pretective Order — continued -

aciion. Thes allo shonmg of informmhon

it il ok i ovder bo oeese Uie frocks L!Ir
conirts qnal fiigany in the discoery frocess,
{Kraenrmoskd, sifron, T35 ERGDL g po1550) As
1 State Farm's argument that some of the
information covered by the progective
order consii wied iracke seciets i||||||-cr:|l..1r|!
i Siate Farm, the Krozarhi court again
relieed on the Mt Gircaits discussion of
irhe secrets o (i, where the court
stated thit no mule or stanee “phonzes &
distrect court o protect wmade secrets anad
wsisilive ooampetitive infermation fom
stich disclosure as is relevant to the subypect
matier ivvolved inoa pendimg actwem, All
that may be done & o atbomd such paaotec
ticn From disclosune as s FIr.II.IiI.iII:II.IL', Lo
sistend with the reght of aocess lsereio [od
purposes of liagation.” (Cfpufdc, s,
537 E2cl i - 2hh.)

Calthormia &5 not abote in s
approval of “sharing™ protective orders
im the discovery process. For many
tlecacles, federal coirs across the coamitry
have overwhelmingly and decisively
come down on the side of hberal shanng
of protective orders as a sound and effec-
tive mecans of ensuring a speedy, pist, ame
less 1_-:-;|:u;=||l;il.'|_' cletermanation of |1|1:|J:|.||-H~\.
liability actions, {Hurfmgpion City Boar af
Edunmtion v Faited Stokey Mineed Piods. Co,

(M.DCNLG, POBTE 115 FR.D. 1834, 180
[“the sharing of nformason beboeen
even diverse plaintiffs promotes speetly,
ellicient and inexpensive litgation by
facilitaring the dissemination of disconvery
material necessary o analyse one's case
anid prepare for irial”|; Kamp fraplesrad
Ca., I'me, w j’.n'. Care G, (10, Moot 1986)
630 F. Supp. 218, 219 ["of the cours thar
hawve consicered protective orders of the
nature propased by defendant, an over-
hll-e:||r|||1g |:|;:jl.l|il:: hiane refused 1o grant
any type of protection from disseming-
|||||1"]; Whlkear g1, Generd Mot I":n'.ll:|'|'. (el
1907 712 A2 464, 467 [ The grea)
weight of authoriny in oether jurisdictmnns
lsolds ilwan such 1|:|;Il.'i'|l.|j; 15 mof only theo-
retically sound hat also justified as an
efficicnt use of the resources of s courts
and the |'|:|r|ie"u'|; Ciramige Mol e G gy
Trowede (Ky, 2004) 151 SW.3d 803, 814
[*That discovery miglht be uselul in othes
ltigation or other procecdings is aomually
a o thing becauwse it furthers one of
the drving forces behined the Cival Rules
by allowing the cos of pepeating the dis-
covery process 1o be avoided and therehy
encoaraging the ellicient administration
|||.]|_1-|!|-|_1_"'|; Fatreison o Feon (WL Texas
1080 85 FR.DO, 152; and Koval o {aemenal
Prodectve Chder confrmues
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Protective Order — contimeed
Madsrr, (Com, PL Ohio 19905 610 N.E e
1158,)

As can be seen abowve, there exnts
extensive Ly Sup Tt the inclusion of
& sharing provision in pralective order,
kaw that vou must apply in your case o
fight any nosesharing protective order,

I aclebitboan to the begal issues
involved, vou may discover that the
chefendant has previously entered into
stipmlatec] protective erders that incheded
sharang prowisions, Maybe the e was
[ @ chifferent seote ill'.-ﬂ'.ll'lg.l" ahififerent
n;-rl,|||'||,'|_ |||_|r ||||' ||irl-q..|| ir\-LIl:' 1% l.-.'|‘||.'I|'.|.'r
the same defendant previously agreed Lo
a sharing provision. IF it hiaed prreviciasly
agrecd, then the defendant will be hard
I_Ill:'l-\.'\-\.-:'l'l o el wvaer court why il fsw can-
not agres o a shanng provisssn

In addition e the Gght for a sharing
presvision, when reviewing & proposed pro-
tective orcler vou should also pay attention
tix whether the fdlowing provisions ane
mechaded i the order, and, if not, coanter
with an order that includes them:

» An authentication provision;

L. ||_'.l|-.|||:|.-.|_|||_' |_|‘|.i|||'IL|_|l!' |'|I'|'|'| 18NN

= A prowision that the protectnve arcler
ilewes FoL 11p||l'. to aese of doouments
wrial; and,

= An express goat-fanh provision.

Authentication provision

Anauthentication provision simply
says thar any document produced by the
n:!|_'[|_'|:||.||'|| ;\nl.il_‘\;l L ||'||' ||I'\::-1l:'| Live: I'|'.'\l|i|':I'
ig-\. Hl I_Il_|'\-\.i.'||;'l-'\-| ||_'|_'||I|'|. Soane debenedanis
will fight this prosision, but loege: 15 on
vl sicler iF the dooument allegedly oo
stites a trace secret or otherwise con-
tains allegedly propristary ko maatiomn,
then it miesd be 3 busaness pecoad
Bemember, you are not under any obli-
AL 10k &g 2 mpl.l'..lrl'-:l. protccove
orcler. But, if you do agree o dao so, then
the defemdant slneldd remove the hurdle
||| |;|'| I""i H ||||1||||.|.|i|_|1| r|'|.|_| F ] -'llH'll.“l:'l'll
|_|||.-c]|_||_ |_'.| !_.lr|'\1|-|.|:'|| L] |'|||':{:'\-! five ordder
i% a business record. This dioses not maean
thie cbosmiemiene 15 admissitsle it trl, at
simply establishes the founcatiom,
(Evial, G, & HIO5(G),)

Protective Order comdinaees
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Protective Order — continued
Challenge provision

Californis Loy stages chag ihe borden s
o the moving party o show by a prepon.
deramee ol the evidence that tlee e
of a |_'|:'|:|{|_-|:Iil|'r" orler s e { Sfafaely 31
Sinpericr Comr? (V5FEH 71 Cal Apgals 1130,
1144.) Deespite chis, defendants will often
PIOposs 2 |m:i||:-rri'.'|.- orcler that shifis the
Farclen f|||'1'||.1lll'nl.:il|;q wdietlier 8 ddoo-
mient is truly deserving of protecied stanes
to the party domy the challenging. Thas is
nad thee bnw b Califormi.

IF a stipulated protective order is
agreed to, and a defendant is alforded
the beneht of having the proteciive onder
in place, which alloss ic to unilaterally
designare vast “collections™ of documents
as protected, then under California L it
should bear the burden of proving that
the documenis are entitled 1o such eracle-
seciet protection shonled their designation
be challenged,

From a praciscal stanclpoing, the way
this works & as folkows, Suppose the defen-
dant :l::-.!.ig'r:.nlr-s Hs enbire |:l|l|:-:|1|.r.li|.l|!| ol dhosc-
IMETHE AL hﬂng coweered |:l:|' U F‘lll.H.u.li'nl.‘
order in place, but adter reviewing the doos-
rreenats, plainbff ‘s counsel belicves many of
the docnments shoubd not be protecied
Planufl s conmsel can then notify defense
coninse] i writhieg which specific dooamenis
b believes shold ot be ].'.ﬂi.'l:l:l.'lil."ﬂ.
Dieferse counsel then has a specified period
of e - such as 50 days after the migal
notification by plaintill s coamnse] = esther to
j1|.'_-'ﬂHi.- l.-.-hg,- the {!|.'-t'||r1|.gr'f| documienis
alsoald rermain ];nnln:u.'l:-w_'l ar bo file a mation
with the coart 1o establish why the chid-
lenged documents should remain protected.

Iy aclefitbom to the fact cha there
may ot be oy legitimate basis for the
doorments to be |m|!n.1-ud, a few other
Crtumslances may CAuse |:l|ui||1j|‘T'!| IR
sl bis challenge whether the demments
shodd be protected

Oine circumstance is where plaingfl s
cotinge] leamns from other sources that
the documents in question were po.
dliced 'I:-:,' the defendant in other lihga-
riod anic were ot 4.|||h!ir|.': to @ profecive
orcler. If the documents were previously

Protective Order confenes



prodhuced o dhird parties and wene not
deserving of protected status in prior liti-
gation, the defendant will be hard.
pressed to justify why now inoyour case
the documents shoubd be proteced.

A secomd corcumstansee s ane whene
the documents may be impariant o gov-
ermanent mﬂ]uu‘ilin. aich & thie Coisuimner
Prosfuct Safety Cooanission of the Mational
Highway Traffic Safety Admindstraton, bt
tse plaimaidi 5 atrorney is prevented from
sharing those documents with govenumen
authorities because the progective oeder
prevensts doing s

A third circumstance is one where
the documents were entered as exhibins
ar a triad, and the trial court's rubes dic-
tatedd that any document used n apen
conert i not protected. I that is the case,
then there woould be no basis for the

Protective Order — confinued
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defendant in your case 1o claim that the
doruments must be protected,

Use of documenis at trial provision

Lise of dooiments I:IIII'.iI:IE trial
invohves cimomstances moch differedit
thiam the ]:lrrnl.riul areri. I this is no
contemplated in a protecive order, then
the terms could make it diflical for yon
ter wse documents during wrial, Therefore,
il a protective order is entered, it should
inchacle a provision stating that the pro-
tective order does not apply to the use of
docurments art trial, Most courts ave
rules governing how doouments used
during trial are to be handled.

Good-faith provision

Last, although this may seem redun-
i, and (e defendant will often argue
thae it 15, you should request that a protec-
tive order include an express Cood-Faith
Prewisbon. A Cood-Faith Provision states
that the defendant must not designate 3
document as confidential without first
having made a good-Guth determination
that a fctual and legal basis exists o
assert a specific identified privilege appli-
cable to that particular deoument. It is
also good o meclude express langueage that
the document being marked does not
mclucle inforneation that has been
received from or disclosed within the pubs.
lic domain, such as advertising matenals,
cuistomser complaines, materials submitted
1o b governmend, or that have mwst othe
erwise recevecd conficlential tretment.
{Comdact the anthors for samiles of any of the
frovismons referenced above. )

Law-and-motion

As ahways, the goal B 1w resolve
things informally asd negotiate an
scoepiable order through the meet-and-
confer process. However, if it becomes
clear thai the defendant 0 VOUT CilsE wall
Tl agTeE to inclhede 31 :ll.m'.ing phwi.-.il:ul.
then the discussion deolad end there, Tedl
comumsed 1o Ale e mation and proceed o
v omstlinee Dl [ they will agree o
inchule a sharving provigion, but are fight-
ing you adq ather provisions, then you
must make a careful balancing to deter-
mine what provisions are most important

mn yur |'.|u.11|-|.'|.|JH| case before YLl agres
to a stipulated protecive crder

Chpee it is clear thar Eneand-motion
is inevitable, do not concede that a poe-
tective order is warranted, Simply because
you were disqussing reaching an agree-
ment 1o a stipulated protective order,
oqce it comes to law and moton then the
first question o ask 18 whether a protec-
tive order s even necessary. Undoubnedly,
thee defenae will Ly it 15, bt YAl ITHLESE
ﬂrr:li:l":r :||u|.}'.r:: YOHIT CHSE, anil, hased an
s Facts, determine i i muly is

Ask whether the product at issse con-
stitutes an old design that has been on the
marketplace for vears where it has been
reviewed, smdied, amd even reverse-enge-
peered. Remember Calitornia Ly states
that the Burden is on the moving party 1o
show by a preponderance of the evidence
that the issuance of a protective onder is
oL { Sdanlch, s, 71 {.':ll.."l.r.li.n.-dﬂl. at
p- 1144} The Stodish Court set forth that
the mowing party hias i Gt a “sulbstantial
burden™ to meet in requesting a protective
order and st demonsirate both “goosd
case” el than "justice requines” (he
ssuamce of the proteoive codes: (fBid.,)

Therefore, while the defendants
waonlel like it to appear that they are
relieving you of a burden by “draftmg”™
the protective order for you, in reality, it
is they who are seeking to have you
relieve them ol a very signifirant baurden
by agrecing ti one. Do nad et tlsean all
the hiook lightly, The [ i clear that i is
the afligation of the party requesting the
protective order o prove a irde secre
exists and to offer evidence 1o the Court
that each docurmeind it ey o profect truly
qualifies as a bona fide wade seonet,
{Bredgestone Firedone, fic, v Supeninr Courd
(1992) 7 Cal App.dih 1584.) A frade ol
or famprietary infeurion 5 onad amply ey
mralerial the h-.|'£f||'r.':-.'.'|:|'irrg fardy wrnall pnf.rr]'n
e rm_,"uﬁ-n.l‘r.u.f,_ ot ax et |rrﬁn.ul.||'m'rl
eerenfial to the comtimued ofperafion of o bos-
ness o maeslry [half may be afforded soaee
meesare of Profecfion agmins woecesry dis-
clasmre. ™ {Law Bevisson Cormment oo Evigd,
Code, § 1060 ( 1005), icalics added.)

Furthermeore, the owner of a orade
secvet has a privilege to prevent anatlser

Protective Order condinmes



From ilih‘:"l\'ﬂlrlg 1] -'.111!_:.' “if the allowance of
the privilege will rol fend lo coneeal frand
ar atheree work irefustice.” (Ewidl. Code, §
Db, dealics adced.)

The test a defendant must pass in
oreler i establish this prima faoe burden
is et forth in .';I'|1||'|qr||'.5.-r|.r.-'f-7|rd|mr_ e,
Supperior Court (1902 7 Cal App.dth 1584,
amd requires proaf that:
= The information clasmed as tracke
seiret s not generally known or meadily
ascertammble;

& That it derves II1I'|I!"F|:'IIL‘IL'JI| SOOI
vitlue from the secrecy of the inforin-
toown;, sl

= ‘That it has made reasomable effors
FALALAIN 15 SeCTecy.

(. av p. 15393, In. 3, ating Civ. Code, §
426,01, sube.(d))

Protective Ordar — continuad

Ad this siage youw sl i pay -
ticular aitentson o te clumseanoes of
the prochuct that the defendant is claiming
i entithed to privilege protection, Couns
have held thar facts such as produc age,
prochect dispersal, and how well known a
prochsct 15 are all fzots demonstrating 3
likelilwsoed of greater dissemination of the
prodhent, and weigh agamst the imposaion
of & protective order. (See Neslle Mot
Corgh, Aefma Cas. & Sux Co, (DN ], DUt
120 ER.I, 483.) "The purported need
for prodection is substimzally diminished
where ihe passage of time has made
sch docurmeents stale” (fd ar p. 485,
Furthenmore, situations in which a prod-

uct has been available and sold to the gen-

eritl |:|u|:l||:-: Fosr 1 |llr|:.*|l:| |:u_-!|i|:u:| ol rime
dermonstrate that the prodso was avial-

Before you fill these seats.....

Find out what they are thinking

Jury Focus Groups
Dedicated Focus Group room with Video, Closed-Circuit Monitoring,
A/ Equipment, Food and Beverages, and Jurors included.

ahile for |'|i~:l'-.-u|_-111|'||:| anel s, anel
conild theretore he Inm'lum'd amd reverse-
enqmineered by the precise audience that is
sipposed to be exluded fom koowing
the pur|m|1n1 comfdential informanon,
pr::-':'||||:|:||::| additboaial mri:.,-h! Agannsy th
neil [or protection.

Another key issae to mote during the
Enw-ancl-motion stage is that the defen-
clant bears the banden w0 prove it is enti-
thed o irade-secret protection by presend.
mng "l’l"lll.r.'cl'rl-'llllll peyviclenoe, CHien the ||I1t"!|'
=vide e FCCOTNPANY i|1;_; 7 mestion For
l:-mn,-:,r'm- oreler will be one or e dege
Iarnsons froan varnoas COMMRANY FEpiesen-
ratives, all stesting o the need lora [ELLES
teciive onder. Case Lvw easts supporing
the srgument that this type of “evidence”
15 wholly conclusory and tssufficient 1o
estalidish o prima Gacie case of wade
secTel el

As noted at the ourser, the party

M‘L‘L:llll.:‘ Prabechidan s (hee burclen of
establisliing thag (1) the information is
o “.||_|1_' HECHCL Of |:||I:|‘|i-:1|_'1|.||.|1 CCHTIITLET =
cial informaticn and (2) that dischosme
wiokibid cakse B ﬂ.'|p||'|i|:u'.-illl: ilentdsable
larm., . . . This showing resuores spetak-
ic demonsnicions of Bct, rather than
broad allegations of '|:-e:-|e'||t|.a| harm.
Ravchem has not met g5 bunden.
Baychem”s statement tha dischosure of
the endl resulis of testing wall wecessari-
|:. reveit] teer sysleims, I1.'l.||1|il|l.ll.'-. anid
metliods af testing is wholly conclusory
(Calirary Foodi, free. v Rayolem Corj
(D T §003 150 FR.D, 297, 365

Give the court options

If thee Bacis wavrrant i, ancd shaould
v find yoursell embrodled in the Law-
andd-motsen phise, then begin your oppo-
stion by applying the alsowe principles
il ..'|||.]||iu!.'. thix fa |.:|llu||l.|*~ fof a [LILE LR
tive onder even exist. Heowever, this
shamilel comstinmne only oiee poption of
VLD r|'Ia||:|-|ni|i|_||| ..|||r|. rh||~._ ViR shirmalil
next present in the alematve the more
reasonable protective order you have pro-

[:-.:m,-ul during negpotiatns with defense
consel, I.|_'!.' ot comisely the acdditsoonal
provisions discussed earlber that you wish
the court to review and mclude,

Surprisingly affordable, Call for details.
500-43-DEPOS
www.PersonalCourtReporters.com
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Bemember, this s your ogporunmity

to show the court the reasons your pro-

pesed protective ader i e reasoaable

Protective Order — condinued

alterseative, and the altermative that oy
balances the purported needs for privacy
claimted by the defendant, while still pre-
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servingg the policy of shared discovery
ﬁl'l.llll_-i! Eﬁ |'.|||_|||i||'||_' COEN S JBC0sS ||!||'
TR LT,

Suffice to sav, this |-|'|[h.w:i|:iu:||'| AR
hecaane Cuie I-:-nh'lh'. andd vary im corm-
plexity depending on the sses m yoan
case; however, it 1s o necessary battle to
persue f negotiations break down with
clefendants, m onder 1o preserve the doc-
uments vou fight o hand e obeain i a
paoducts labdlity case. (For a saingle
Cabpmariion fo a Molon fim Profectioe Oveler
prlease contact the authosrs)

Conclusion

By applying the prnciples in this
artecle, vou will odten be able o negotine
an accepdable stipalated protectve ondes
and avesd law amd motion. However,
when it does get 1o thi FI|I.:IM', ol 15
Em il o force the defendant 1o
establish why a protective order is pruly
pistified, and i ic s, make sure the werns
of s protective onder are Fain, meason-
able, and consistent with the law.
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