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Trial Practice

Mock Juries:
When to use them and how to organize them

By Byan Casey and Roberl Glassman

What Is a Mock Jury?

Your case is nod scttling. Indeed, settle-
ment is nowhere in sight. You are only
a couple of weeks away from picking a
jury, lisbility is hotly contested and your
|:1:|r.|1.l|:|:|.:5 are uncerlnin. Your ccl]Fu;_lgu-e.::;
tell you that your case 18 strong., but vou
still wani ohjective reassurance, Al this
point, you may want to consider utilizing
a mick jury. Mock juries can be a irial
Inwyer's best friend i atilized properly. A
miock jury is n type of group rescarch that
enables lvwyers 1o assess how prospective
jurers will evaluate the linbility issues
and, should it be pecessary, caleulate the
damages in a case before it pees 10 tral,
Unlike other types of group research, the
maxck jury is unigue in that it puts the
partkcipants in a trialk-like setting forcing
them to play the rele of the jury and, in
turn, provides extremely useful feedback
i the trial lawyer,

Muiock juries are typically organized by a
marketing firm that recruits a dozen or 5o
ondinary people o act as jurers”™ and listen

o a shortened version of bath sides of a
casa, Onee cach side has presented its case,
the participants are allowed to deliberate
in a room while the lawyers observe and
tnke noles of the group discossion behind
a one=way mirror or through audio'video
feed, Seems easy enough, nght? Wrong,
Ter truly pealize the benehits of the mock
juery, wou must know when 1o use one and
hiow to organize one effectively. (iher-
wise, you will be wasting valsable time
and resources, that meither you maor your
client can afford.

This anticle serves two purposes, First,
by ighemtily the types of cases inwhich the
mock jury will provide the greatest benefil
b o & your clicnt. Amd scoond, to pro-
vide you with an cutline to best efectively
organize the mock jury (o maximize its
utility during your pre-trial preparation,

Why Is a Mock Jury Beneficial?

Befiore we begin our discussion aboul what
types of cases are ripe for mock jurkes, itis
imiporiant to understand the bencfit we as
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trial lawyers can gain from them. AL ils
core, a mock jury is designed to predict
the cauteeme of our case at trial. O course,
this is not an exsct scienee. There will be
mstances in which your mock jury will
rule in favor of your client and award
enormous damages but, ot trial, the jury
evaluates the same set of facts and heors
WO eXAcl same |1|'-|.lx|:||.|:|Li1:-r| pndl coames
back with a defense verdict. 11 the mock
jury is utilized for the rght Kind of case
and is organized effectively, however,
mare aften than not you will find that
the “werdict™ reached by the mock jury
accurately foreshadows the success, or
failure, that awails you at tral,

Chwiously, this alone 15 an mvaluable
benefit fior you as you prepare your case
for trial. For instance, if the mock jury
finds your theory of the case implausible,
you know you have your work cut out for
you, O the other band, if the mock jury
votes 12-0 in your favor, you can focus
on fine-funing vour presentation, which,
as you have just learned, has already been
proven bo be effective.

There are many more beneflis 1o uliliz-
ing a mock jury before trial, however,
than simply as a tool for predicting your
case outcome, For mstance, a menck jury
can help vou answer a number of different
questions o well as shed light on areas of
your cise such as;

« What issues and facts did the jury
pay most attention to and why? [Hd
the jury see the facts and the case as
presented or take the evidence in a
difTerent wiy!

* Why did jurors reach the decisions that
they made? Which arguments stuck
with them the most? This can provide
invaluahle iiﬂ&iﬂh! % 1o how o present
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vour case most effectively 1o get any
jury to reach the decision you wani
them 1o

* What types of jurors are going to e most
fivorablbe to vour caseT What types ol
backgrounds, nationalities, occupalions,
and life experiences caused o jurer Lo
side with — or against — your elient? This
information will better help vou selecta
Jury that 13 most faworalle W your case
during actunl triel

« How did the jury perceive you as an
advocate and your clicnt as a party duar-
ing the presentation? What did they like
and what did they dislike? How did their
erniitions and bias factor in to their deci-
sions? Getting the feel for the emotional
aspect of your case 15 as imporiant to
manage the intangible aspects of a trial
that hove nothing to do with the law or

fnci=

When Should You Use a Mock
Jury?

Mock juries are nod intended for every
case. Inddeed, given the sithstantial costs
associabed with the process, which can be
anywhere from $3,000 to 5100640, 11 15
essential that wou first wdentify your case
ag 4 candidate for o mock jury, Firsl and
foremost, mock juries are best utilized
in cases whene labality is contested. For
mstance, when liability is disputed, the

participants have a greater universe of

evidence to deliberate on which. i fum,
will maximize the bepefil of the process
fior you, Further, it has been our expenence
that the participants, when asked to evalu-
ate liability and damages, spend far greater
time discussing who is at fault and why
instead of how much money the plantitt
deterves or does not deserve,

Similarly, cases involving product D
ahility, complex scientific and medical
testimony, dense legal theories and ap-
porticnment of habalily among multiple
parties are also instances in which trial
lawvers will benefit from a pre-trial mock
jury, IF your case, on the other hangl, con
cems a simple car wreck or slip and fall,
do not waste your resources going through
the time-consuming and costly exercise
of organizing a mock jury. Instead, look
o wtiliee an altesnative form of group re-
search such as a focus group, round able
dizcussion or just ask your friends how
they would decide your case
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How to Organize a Mock Jury

First, hefore you decide o use a mock
jury in your case, hire a jury consultant.
Having o competent jury consultant with a
proven track record whom you can frust is
essential in organizing a suecesstul mock
jury, In many ways, your jury consultan
will be vour guanerback before and dur-
ing the mock jury by helping you plan
your schedule from start 1o finish and by
providing you with instructions to give to
ihe participants 10 ensune that your fime
with them is best utilzed. After the mock
jury, the consultant can help you inferpret
ansd analyze the data you obtain which will
bhetter prepare you for picking a favorahle
jury during voir dire. While jury consul-
faris can be quite expensive, il vou have
the resounces, we highly recomnyend that
yiou make the mvestment

Next, you need 2 location. 1tis imporian
10 hold a mock jury in a location where
you are able 1o obtain a sample of jurors
representative of the demographic that
would comprise the pool of jurors at trial.
Consequently, it is best (o hold the mock
jury i the city where your case is 1o be
tried or af the very beast in an adjacent city
nearby. Remember, the goal is to obtain a
representative jury peel, so make sure o
selecta sample that is comprised of diverse
demographics. A marketing firm that spe-
cializes in litigation matiers and/or a jury
consultant can help you pick the right
location and recruit the proper jury pool.

O you have a location and fime con-
firmed, your next step is 1o set the schedule
fior the evening {typically, mock juries an
bield after work in the early evening o al-
low participants time io arrive and devpie
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4-5 hours to the process). The typical
schedule will go something like this:
5:30.6:00: Arrive, Fill Out Demograph-
i ionnaing & Snack
-6 | 5: Introduction, Case Summary,
Instructions
6:15-7:15: Plaintifl"s Presentation
[ Openiimg with Argument)
T:15-8:00: Defendant’s Presentation
(Orpening with Argument)
H:00-8:30: Direct'Cross of Plaintiifis)
$:30-8:50: Fill Out Issues Cuestiomnaine
& Break
#:50-10:00: Deliberations & Feedback
You next want o appoint a “moderator.™
The moderstor 15 sorl of like an emcee,
and will welcome and greet the mock
jury, provide an overview of the evening,
explain the schedule to them and walk
them through each stage of the process. A
young associate with good interpersonal
akills who knows the facts and legal 1s-
sues in your case is a good candidate for
the moderator role. The following excerpt
wis taken from a scrpt we typically give
o our moderator to use at the beginning
of a mock jury:
Giood evening. 1°d like to thank all of
you for coming. My name is _ and |
will be facilitating this session. I'd like
to stari off by giving you an overview
of the evening and a description of
what we will be talking about. T would
like to remmiind you that you have agreed
1o keep what we discuss confidential.
Wou will be listening, to bwo allomeys
present @ case, This is a real case, an
imporiant case and a case that will
comne o irial i this county very soomn.
Baoah sides have agreed to put a shorler
version of their case before a group
such as yourselves 1o lenm how people
respond to this legal case. Your feel-
ings, thoughts and opinions will be
imiportant o decison-making for both
sides, The attomeys will each represent
ome of the two sides in a civil case.
The actual presentations should be lim-
ited o 20-40 minutes each depending on
the complexity of your case. Both sides
of the casc should be presented in equal
strength and by attorneys with similar
levels of experience and competency. Do
not allow the attorneys presenting the
case to interact with the jurors prior to the
presentation. The jurors should not know
which party, plaintiff or defendant, has
organized the proceeding and should never

be 10ld that the two attomeys presenting
are from the same finm or the same side.
Remember, your goal is to simulate a real
liffie trial setting as much as possible. ITthe
presentations ane biased, your results will
e town, Like in trial, utilizing a Keynode or
PowerPoind presentation for the mock jury
is always a good idea and will help keep
the participants engoged,

If the presentations are
biased, your results will
be too.

Observation and analysis of the mock
Jury during the presentation and delibera-
fion periods are perhaps the mostimportant
components of the process, The body lan-
punge displayed by the jurors duning the
preseniations can indicate what evidence
they find persuasive, what parts of the
case they find boring and whether they are
upset, angry, sympathetic or unmoved by
your clicat’s plight. While this can be a
fascinating experience, il can also be bro-
tally honest. Fragile egos beware. Mock
jurors may not pull any punches and can
even appear downright mean.

Therefore, il is important to consider
wouir cliens” feelings before exposing them
1o the process. While proper cliem prepa-
ration may mitigate n potentially negative
mock jury experience, it is always possible
that a *definse verdict™ by the mock jury
maoy deter your client from wanting to
tak the case to trial. Good or bad, mock
juries help manage your and your client's
cxpeciations about the case,

Finally, it is well established that pat-
terns are more relinble than single oc-
cumences. The larger the samgple size the
better the research, The same holds true
with a mack jury. Accordingly, if you can
afford to, and time permitiing, il is best
e perform multiple mock jury sessions.

Conclusion

When done propeely, a mock jury can be an
imvaluable ool in preparing your case for
trnl. Yiou need 1o know, however, when fo
s one and how (0 organize one 0 onder
fo truly maximize i1s benefit to your client,

Following the guidelines discussed above
will help enswre that you do nob waste your

tire and your client’s resources. [ |
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